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Passed by Shri Uma Shanker, Commissioner (Appeals)
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cfi ~~ (FileNo.): V2(STC)l0 /North/Appeals/ 2017-18
ls!" 3fLfrc;r~~T~ (Order-In-Appeal No.): AHM-EXCUS-002~APP- 365-17-18
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Arising out ofOrder-In-Original No SD-04/Ref/14/AK/17-18 Dated: 23/05/2017Q issued by: Assistant Commissioner CentralExcise (Div-IV), Ahmedabad North

er JlQ'i<>lciictl/t;lklc.ll&i cfif ~ 1Jc.l'J-I' 'CfcTT (Name & Address of the Appellant/Respordent)

Mis Kanhai foods Pvt. Ltd

a arm zr 3r4ta 3mr2r 3rials 3qora nar at a z 3n&er h uf zranfrfa #ta
61ctN ~ ~a:m~ cm- 3NR>r m 1:fRTBJUT~m:wr qi{ 'ffcfirlT i I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

a:rrra ~ cITTwrfr llJUT ~ :
Revision application to Government of India:

(ii) 4fmmt a mr# af 5a ifmart f#ft gizr znT 3-zr arcara vi m fcITTfl"
gizra~~ af -a:r@ ~ -;,rra w cJ:WT af,m fcITTfl"~ m mR a? az fr#t arara
af m fa@ siea ii gtm ,fr m atrrel

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(1) (a) (@) #tr 357ua gra 3ff@)f@1a 1994 t err 3a at aa au mart m mt a{~ mu
cm- ~-mu m rra uira # 3iaiia grterur 3mlaa 3rdftr +fr, 0a mcfiR" , fct-a" zizr, {IGTT
fc:rawr,aft #if, tac la aaa,izmi, a{ fee4t-11001at 5ca uR I

0

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the g:iods in a
warehouse or in storage whether in a factory or in a warehouse

(a ma ha fair zr mr veer ii fcll{@a -a:r@ Q"{ m an a fafaffor 3 3rir 2Kea
at musu grra hRd mar ii t ma hafar zmr ,er ii ff@a & [
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(cJ !n case of goods; exported outside India export t9 Nepal or Bhutan, with~ut payment of
duty. . I . . . I . .
3if.Una # sat zre 'TfITT'7 cB" -~ 'Gil' ~cB-f'-sc l=fRf cBl' "lJt '5" 3ITT ~-~ ~)- ~l
rrr ya Rzm gnfa sgr, zrfha # irRT 'CflmT er)·~ 'CR nara f@a st@efu (i.2) 1998
tTRT 109 'ITT-TT~· ·~. 1W 'ITT I · . . . ,,, .

/~·:) Credit_ of any duty -allowed to_ be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, t_he date appointed under .Sec.109
of the Finance (No.2) Act, 1998.

(1) ah=hr snrai yea-(srf) Ruma8), 2oofm o # 'aiaf Raff{e qua in sg-s i at ufii
, )fa arr?gr yf srar )fa Riasflmafl per-arr gi ar@ea an?gr at at-at
qRii a arr fr 3me4aa fan unr aifeg1 Ur# mrr arr g. qr qrgnf siaifa arr as-z
ferffa st qura # qdarret-6 areal at 4f sf sh#t afe;y

The above application shall be made in duplicate in Form No. EA-8 as specified under ·
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to _be appealed against is cmrimunicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@ca 3pr4aa a vrr uf viaa ga Garg wqt · <TT ~ cp1-f 'ITT fil ffl 200 /- ~ 'TTffi'1
at mtg 3th sriara van Va Gr ~~'ITT 'ITT 1000/,- al #ha rat #l Gg1

The revision. application shall be accompanied by a fee ofRs.200/- where the amount
involved is Rupees- One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

ftar zycas, a4hri zgca vi taaaft4tu nnf@raT; ,fa 3rf)a-
Appeal to Custom, Excise, & Service Tax Ap.pellate Tribunal.

P
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(1)

(cfi)

(a)

(b)

(2)

ta 4Tar ggca arf@Rm, 1944 #t arr 35--8/as--z# sift
Under Sectidn 358/ 35E of CEA, 1944 an appeal lies to :-
affan pceuiar vi4fer ftmr zycn, tu tsura yea vi hara r@ta nrar@raw
aft fats 9)feataz«i i. 3. 3TR. • gm, #{ fact at ya . .

!
the specia!'.~ench of Custom,. Excise & Service fax Appellate Tribunal of WestBlock
No.2, R.K. P~ram, New Delhi-1 in all matters reI9Hng to classification valuation and.

I '.

~~- 2 (1) cfi T-f E@TC! 3~_-cB" 3@JcIT cBl' sr#, sr#hat a mm i var zyci,z
swear zyca v var srft#tr nrn@raw (Rrez) #l uga 2ar ff@at , 3rental i ai-20, -~
~ i31R'-4dcrl cjjl--lJl\'JD-s, lf'ETTOfi ~.- 31$1-Jc{IE!li:{~380016. .

To the west: regional bench of Customs, Excise & Service Tax Appellate Tribunal
' . . : . . ' I . . . .

(CESTAT) afO-20, New Metal.Hospital Compou~d, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other·than as rtJentioned in para-2(i) (a) above. ·

q\'ift,r= W"' (:wfial)~- 2001' q\) '!Rf .1 afir,@ .Wf;f ~.-q-~- lf ~ Fl"! 31:J'IR
3J'lfuwr~, cCi' <Jt 3m cB" fcrxiia· 3Ttfrc;r_ fcp-q~-3m cCi'. 'iTR mam x-rw -~~~
cBl' lfrT, 6lffGT cB'l'.w.r 3lR WTim Tur #far sq; s lg zrRas & asig 10oo/- .ffl.~
1?rft t Gai ara zgca #t ui, rs at 'l-rflr! 3lR WITm -'E~~ 5 ~- <TT 50 <1Rsf'"ffcjj 'ITT 'ITT
~ 5000/- #)r 3fl it#ti/asf unra irea al lfrT, :'elfluf cCi' lfTlT 3lR WTT<TI: <TllT ~~ 50
arr zu 3qant & ai u; 1oooo/- #h haft±hf1 al 4hr-irzra Bier #I ?

0
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~ l!ils J,1'R- ,i, ""' ii ffl ,ll anit I "" J,1'R- "'I~ ,i,N "'1mr "'1<!ol f.la, ite! ,i, l!ils ,ll
"1"1f 'liT 1lJ uisls -nneraovr #r @6 fed el . i . . ,; . ,; .
The appeal t_o the Appellate Tribu□al sball beff.iledi.n,. quadruplicat.e in form EA-3 as
prescribed under Rule 6 of Central Excise ppeal) Rules, 2001 and shall be
accompanied against (one which at least should , e accompanied by. a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of dut / penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. · · ·· ,.

One copy of application or0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled.-! item
of the court fee Act, 1975 .as amended.
'0 <>ITT~ lW@T qjl'~-ffi cf@ mlTT cCr aj ft. zurT 3lTcPfim fcpm star & ah v## ye,
a€tu Gara ggean vi i#arm sf1#ta +nrznf@raw(ruff@f@) fr, {oe2 ff@a &1(5)

(4)

(3) zafa ga am i a{ n gr?ii arwzrst t at vet pa sir fk;#tr cpf 'TffiR·~z fan urr a1Reg grz .w· ih gg a9 fa far udl arf aa # fa zrnRef 3rql4rzr
unf@rawT a) ya 37qt uT a€hr war at ya am4aa fur uar &l
In case of the order covers~ number of order-in~Original, fee for each 0.1.0. should be
paid in the. aforesaid manner not withstanding the fact that the one appeal. to the
Appellant Tribunal or the one application to the Central Govt. As the .case may be, is
filled to avoij:I scriptoria work .if excising Rs. 1 lacs fee of Rs.100/- for each.

arnrau zrca.arfrfrr 1oto zqerr viii1fr at or{Pr-4 ah siafa feuffRa Rh;arqar3Pan1 Ta am?r zuerife,f Rufzu qi@rant a smr2 i u@ta 6t~·1'.ffu· t!X ~.6.50 tro' cpf -=l!llllclll ~

ftcITT.'; '&11Tfm.:rT~I

0

0

I , • • ,·

Mr3qr la3it haraa 3iaaia, nf@ ztar "#er#r#ia"Duty Demanded) -
~. . .

(i) (section) is 1Dha ffRrf@r;
(ii) faraaraa #hr4z4fez#zr; ·
(qi) de3feeerra fear6as2r if@. [

°' ,,.~am\ •,if.ra ri,r ,t~~""'~'!""',t,t~ ffl ~~~ ,ra-h-i.
For an appeal to be filed 9efore the CESTAT, f 0% of the_ Duty & Penalty confirmed by
the Appellat~ Commissioner would have to be pre-depos1ted.1t may be noted that the.

· pre-deposit is a mandatory condItIon \~or_ f1hng ~ppeal before _CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance .Act, 1994)

Under Cent.ral Excise ~nd\Service Ta.. ·:x,·"..Dut.y d~manded" shall.include:
(i) : amount determir,ed .und$r Sectionl_11 D; .
(ii) · amount of err.oneous Ce,nvat Crediit take_n; .
(Iii) amount payable underRule 6 o~,~ CenvatCredit Rules. • . .·

zr ca i ,.-ff am\<r * .,;mt ,-~~ ..mr "I" 'I"" a,r,m '!."" ,rr """ fil<Jllr.r ;/t ITT ""' f.l;v
~'I""'~ 10%~"' ,fl-{ am« ream ark=1ova«@ st #
in view of above, an appeal aga1~st this ordj>r shall l1<fbefore the Tribunal on payment of 10%
of the duty demanded IJYhere dutYi or d1.1ty an,d penalty! are m dispute, or penalty, where penalty ·

-•--"' i~ in rlicn11tCl " \

Attention in invited to the rules covering these and other related matter contended in tlie
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) var zgca, air sq zycag var 3rd)#ta +tznfraar. (Rrec), a uf r4ta #a i
a#car#ia (Demand)gi s Penalty) nT 1o% pa sar war 3rfarf& tzraifs, 3#fr#rr q49 1o #ls
~ t !(Section 35 F of the Central Excise Act, 194f, Section 83 & Section. 86 of .the Finance Act,

1994) . .
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ORDER IN APPEAL

V2(STC)10/CRTH/APPEALS/2017-18

M/s Kanhai Foods Pvt. Ltd., Sub-plot No. 4, Block No. 329, Sarkhej
Bavla Road, Changodar-· Ahmedabad- 382 210 (STR AAAC K6293N
ST001) (hereinafter referred to as 'appellants; have filed the present
appeals against the Order-in-Original No. SD-04/REF-14/AK/2017-18

kited 23.05.2017 (hereinafter referred to as 'impugned orders) passed
by the Asst. Commissioner, Service Tax, Div-IV, APM Building,

Ahmedabad (hereinafter referred to as 'adjudicating authority').

2. Tha facts of the case, in brief are that appellant have filed refund
claim of Rs. 5,85,032/- on 04.05.2017 on ground that they have paid

service tax wrongly for the year 2016-17 because service has been
rendered by individual transport operators and not by goods transport
agency (GTA).

3. Adjudicating authority held that appellant being Body Corporate is
"specified person" and has paid the freight to, therefore appellant is liable
to pay service tax in terms of Rule 2(1)(d)(i)(B) and Rule 2(1)(d)(v) of

STR, 1994 under reverse charge mechanism, even though service
provider is individual truck operator. Whole claim was rejected by
impugned OIO.

4. Being aggrieved with the impugned order, the appellants preferred
an appeal on 20.07.2017 before the Commissioner (Appeals), CGST,

Ambawadi, Ahmadabad wherein it is contended that-
i. Service, as defined u/s 66D(p) of FA, 1994, is covered in Negative

list as per section 66D of FA, 1994. Individual owner are not under
any obligation to issue consignment

ii. Service provider are not GTA as defined in section 65B(26) and
they are not issuing consignment note as per rule 4B of STR,1994.

iii. Service tax liability under reverse charge basis for body corporate
arises only, when the services are provided by the person in nature
of GTA. Appellants are not receiving services from GTA, therefore
they are not liable to pay service tax.

0

0

5. Personal hearing in the case was granted on23.01.2017. Shree

$
reiterated the grounds of appeal. He stated that delivery challans to be
Sandesh Mundra, Accountant of appellant appeared before me and

submitted along with the invoices raised
days, citation and summary submitted.



DISUSSION AND FINDINGS

4 V2(STC)10/NORTH/APPEALS/2017-18

6. I have carefully gone through the facts of the case on records,

grounds of appeal in the Appeal Memorandum and oral/written

submissions made by the appe_llants, evidences produced at the time of

personal hearing and delivery challan/ citations submitted after hearing.

7. It would be pertinent to note that Clause (p) of Section 66D (Negative
List) specifies transportation of goods by road except when provided by

GTA as a Non-Taxable service. It means that only service provided by

GTA is taxable. Now the question arises as to what technically is a Goods

Transport Agency. Goods Transport Agency as defined u/s 65B(26) of

Finance Act,1994 introduced with effect from 01-07-2012

O 8. I find that negative list covers services provided of transportation of
goods by road except when provided by GTA and Courier agency.

Individual truck owners who does not issue consignment note and

engaged in transportation of goods could be said to be operating as

Goods Transport Operator and could claim benefit of Negative List.

9.1 If individual truck owner or person takes truck on hire to provide

transportation of goods service and receives freight directly from
consignor/ consignee would not issue consignment note. In such case he
would not liable to pay service tax. Hence, service of transport booking

agents would be subject to tax and truck owner or truck operator would
not be subject to tax under GTA service. The service is taxable under the

0 head, Goods Transport Agency but only that services which provided by
agent is taxable and not by truck owners. Service provided by truck

owners is completely exempted whether they rent or transport the goods

on their own. I agree with the arguments raised by appellant at para 4(i),

4(ii) and para 4(iii) above.

9.2 The CESTAT has held that transportation services provided by

individual truck owners and lorry owners are not liable to service tax as a

'Goods Transport Agency' service. K.M.B. Granites Pvt. Ltd. v CCE (2010)
19 STR 437 (Chennai) and Subramanyasiva Sugar Mills Ltd. v CCE [2010

TIOL-1061-CESTAT-MAD].



5 V2(STC)10/NORT/APPEALS/2017-18

- 10. Appellants have produced the delivery challans and payment voucher
to sgstantiate, that payment has been given to individual. But no
evidence has be@ produced before .me to substantiate that said
individuals were owner of the truck or they were operating truck on hire

. ' .

bases. This factual aspect needs to verify before extending benefits for
. .

which the case needs to be remanded back to original adjudicating

authority.

11. In view of facts and discussion herein above, the Adjudicating

Autpority is directed to yetify as stated above , for which case is
remanded back to the Adjudicating Authority, after due compliance of the
principles of natural justice and after proper appreciation of the evidences
that may be put forth by the appellant before him. The appellant is also

directed to put all the evidences before the Adjudicating Authority in

support of their contention as well as any other details/documents etc.
that may be asked for by the Adjudicating Authority when the matter is

heard in remand proceedings before the Adjudicating Authority. These

findings of mine are supported by the decision/order dated 03.04.2014 of
the Hon'ble High Court, Gujarat in the Tax appeal No.276//2014 in the
case of Commissioner, Service Tax, Ahmedabad V/s Associated Hotels
Ltd. and also by the decision of the Hon'ble CESTAT, WZB Mumbai in case
of Commissioner of Central Excise, Pune-I Vs. Sai Advantium Ltd and

reported in 2012 (27) STR 46 (Tri. - Mumbai).

12. In view of above, appeal filed by the appellants is allowed by way
of remand.

13. 3401aai zarr za fras 3rh ar qr 39)a aha fan star 1

•

0

13. The appeals filed by .the appellant stand disposed
terms.

off in above

s' 0

(3HT 9Ta)

#.tzr a 317z1#T (3r#em.:,

ATTESTED

'~

SUPERINTENDENT (APPEAL),

CENTRAL TAX,AHMEDABAD



To,

M/s Kanhai Foods Pvt. Ltd.,

Sub-plot No. 4, Block No. 329,

Sarkhej Bavla Road, Changodar

Ahmedabad- 382 210

Copy to:
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V2(STC)10/NORTH/APPEALS/2017-18

1) The Chief Commissioner, Central Tax, Ahmedabad North .

2) The Commissioner Central Tax, CGST,Ahmedabad North.

3) The Asst. Commissioner, Central Tax, Div-IV, Ahmedabad North

4) The Asst. Commissioner(System), Hq, Ahmedabad North.

5) Guard File.@9A. le.
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