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Arising out of Order-In-Original No SD-04/Ref/14/AK/17-18 Dated: 23/05/2017
issued by: Assistant Commissioner Central Excise (Div-1V), Ahmedabad North

q srfvorendlt /At @l A TEe UaT (Name & Address of the Appellant/Respordent)

M/s Kanhai foods Pvt. Ltd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Uni,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse
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Credit of any ‘duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under.Sec.109
of the Finance (No.2) Act, 1998. . '
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The above application shall be made in dﬁplicate in Form No. EA-'8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which:

the order sought to be appealed against is communicated and shall be accompanied by

two copies sach of the OIO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-8 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of GEA, 1944, under Major Head of Account. :
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The reviéion;application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where-the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appeliate Tribunal.
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the speci‘a!:bfench of Custom,. Excise’ & Service gTax Appéllate_ Tribunal of West.Block
No.2, R.K. Piiram, New Delhi-1'in all matters relating to classification valuation and.
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To the west regional be'ri:ch of Customs, Excis

016. in case of appeals otherthan as mentioned ir para-2(i) (a) above. -
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The appeal to the Appellate Tribunal ‘shall be filed in: quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall ‘be
accompanied against (one which at least should be accompanied by.a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding. the fact that the one appeal. to the
Appellant Tribunal or the one application to the Central -Govt. As the .case may. be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment .

authority shall a court fee stamp of Rs.8.50 paise as prescribed under scheduled-| item

~of the court fee Act, 1975 as amended.
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Attention in inVited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal t . -

the Appellate Commissioner would have to-be pre-deposited. It may be noted that the.
pre-deposit is a mandatory condition ifor filing qppeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) v

Under Central Excise én‘d iService Té,x,: “'Duty demandled" shall'include:
@ amount determined under Section|11 D; "
(i) amount of erroneous Ce’,nvat-Credit taken; '
(i) ~ amount payable under Rule 6 of the Cenvat Credit Rules.
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ORDER IN APPEAL

M/s Kanhai Foods Pvt. Ltd., Sub-plot No. 4, Bloc__k No. 329, Sarkhej
Bavla Ro.ad, Changodar- Ahmedabad- 382 210 (STR AAAC K6293N
STOOl) (hereinafter referred to as ‘appe//ahts’) have filed the preseht
appeals against the Order-in-Original No. SD-04/REF-14/AK/2017-18
&ted 23.05.2017 (hereinafter referred to as ‘impugned orders’) passed
.by the Asst. Cofnmissioner, Service Tax, Div-I1V, APM Building,
Ahmedabad (hereinafter referred to as ‘adjudicating authoﬁty’).

2. The facts of the case, in brief are that appellant have filed refund
claim of Rs. 5,85,032/- on 04.05.2017 on ground that they have paid
service tax wrongly for the year 2016-17 because service has been
rendered by individual transport operators and not by goods transport

agency (GTA).

3. Adjudicating authority held that appellant being Body Corporate is
“specified person” and has paid the freight to, therefore appellant is liable
to pay service tax in terms of Rule 2(1)(d)(i)(B) and Rule 2(1)(d)(v) of
STR, 1994 under reverse charge mechanism, even though service
provider is individual truck operator. Whole claim was rejected by

impugned OI0.

4.  Being aggrieved with the impugned order, the appellants preferred
an appeal on 20.07.2017 before the Commissioner (Appeals), CGST,
Ambawadi, Ahmadabad wherein it is contended that-

I. Service, as defined u/s 66D(p) of FA, 1994, is covered in Negative
list as per section 66D of FA, 1994, Individual owner are not under
any obligation to issue consignment

ii. Service provider are not GTA as defined in section 65B(26) and
they are not issuing consignment note as per rule 4B of STR,1994.

iii.  Service tax liability under reverse charge basis for body corporate
arises only, when the services are provided by the person in nature
of GTA. Appellants are not receiving services from GTA, therefore

they are not liable to pay service tax.

5. Personal hearing in the case was granted on23.01.2017. Shree
Sandesh Mundra, Accountant of appellant appeared before me and

reiterated the grounds of appeal. He stated that delivery challans to be

submitted along with the invoices raised by truck owners within seyen. --

days, citation and summary submitted. / e UEN
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DISUSSION AND FINDINGS

6. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral/written
submissions made by the appellants, evidences produced at the time of
personal hearing and delivery challan/ citations submitted after héaring.

7. It would be pertinent to note that Clause (p) of Section 66D (Negative
List) specifies transportation of goods by road except when provided by
GTA as a Non-Taxable service. It means that only service provided by
GTA is taxable. Now the question arises as to what technically is a Goods
Transport Agency. Goods Transport Agency as defined u/s 65B(26) of
Finance Act,1994 introduced with-effect from 01-07-2012 '

8. I find that negative list covers services provided of transportation of
goods by road except when provided by GTA and Courier agency.
Individual truck owners who does not issue consignment note and
engaged in transportation bf goods could be said to be operating as
Goods Transport Operator and could claim benefit of Negative List.

9.1 If individual truck owner or person takes truck on hire to provide
transportation of goods service and receives freight directly from
consignor/ consignee would not issue conéignment note. In such case he
would not liable to pay service ‘tax. Hence, service of transport booking
agents would be subject to tax and truck owner or truck operator would
not be subject to tax under GTA service. The service is taxable under the
head, Goods Transport Agency but only that services which provided by
agent is taxable and not by truck owners. Service provided by truck
owners is completely exempted whether they rent or transport the goods
on their own. I agree with the arguments raised by appellant at para 4(i),
4(ii) and para 4(iii) above.

9.2 The CESTAT has held that transportation services provided by
individual truck owners and lorry owners are not liable to service tax as a
'Goods Transport Agency' service. K.M.B. Granites Pvt. Ltd. v CCE (2010)
19 STR 437 (Chennai) and Subramanyasiva Sugar Mills Ltd. v CCE [2010-

TIOL-1061-CESTAT-MAD]. % \
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- 1O Appellants have produc,ed the dellvery challdns and payment voucher Y,
to sﬁstantlate that payment has been glven to mduvndual But no
evidence ‘has be@ produced before me to substantlate that said
lndlv'ldUals were owner of the truck or they were operating truck on hire
bases. This factual aspect needs to verify before extendlng benefits for
which the case needs to be remanded back to original adjudicating

authori’r_y.

11. In view of facts" and discussion herein: above, the Adj: 1d5cat|ng
Autpority is directed to ye’hfy as stated above for which case is
remanded back to the AdJud:catmg Authority, after due compliance of the
principles of natural justice and after proper appreciation of the evidences
that may be put forth by the appellant before him. The appellant is also
directed to put all the evidences before the Adjudicating Authority in
support of their contention as well as any other details/documents etc.
that may be asked for by the Adjudicating Authority when the matter is
heard in remand proceedings before the Adjudicating Authority. These
findings of mine are supported by the decision/order dated 03.04.2014 of O
the Hon'ble High Court, Gujarat in the Tax appeal N0.276//2014 in the
case of Commissioner, Service Tax, Ahmedabad V/s Associated Hotels
Ltd. and also by the decision of the Hon'ble CESTAT, WZB Mumbai in case
of Commissioner of Central Excise, Pune-I Vs. Sai Advantium Ltd and
reported in 2012 (27) STR 46 (Tri. — Mumbai).

12. In view of above, appeal filed by the appellants is allowed by way

of remand.

13.  deIsdr gaRT gof T T I & fAUeRT 3WFd O F FaT ST g

13. The appeals filed by .the appellant stand disposed off in above O
terms. \M
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SUPERINTENDENT (APPEAL),

CENTRAL TAX, AHMEDABAD
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o,

M/s Kanhai Foods Pvt. Ltd.,
Sub-plot No. 4, Block No. 329,
Sarkhej Bavla Road, Changodar-
Ahmedabad- 382 210 |

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad North .

2) The Commissioner Central Tax, CGST,Ahmedabad North.

3) The Asst. Commissioner, Central Tax, Div-1V, Ahmedabad North
4) The Asst. Commissioner(System), Hg, Ahmedabad North.

5) Guard File.

a‘/G)/i’.A. File.







